AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Agricultural Marketing Service, USDA

nection with a proceeding may, without
abatement of the proceeding unless other-
wise ordered by the Secretary, be assigned to
any other judge.

(e) Disqualification of judge. The judge may
at any time withdraw as judge in a proceed-
ing if he deems himself to be disqualified.
Upon the filing by an interested person in
good faith of a timely and sufficient affidavit
of personal bias or disqualification of a
judge, the Secretary shall determine the
matter as a part of the record and decision in
the proceeding, after making such investiga-
tion or holding such hearings, or both, as he
may deem appropriate in the circumstances.

§900.56 Consolidated hearings.

At the discretion of the judge, hearings
upon two or more petitions pertaining to the
same order may be consolidated, and the evi-
dence taken at such consolidated hearing
may be embodied in a single record.

§900.57 Intervention.

Intervention in proceedings subject to this
subpart shall not be allowed, except that, in
the discretion of the Secretary or the judge,
any person (other than the petitioner) show-
ing a substantial interest in the outcome of
a proceeding shall be permitted to partici-
pate in the oral argument and to file a brief.

§900.58 Prehearing conferences.

In any proceeding in which it appears that
such procedure will expedite the proceeding,
the judge, at any time prior to the com-
mencement of or during the course of the
hearing, may request the parties or their
counsel to appear at a conference before him
to consider (a) the simplification of issues;
(b) the possibility of obtaining stipulations
of fact and of documents which will avoid
unnecessary proof; (c) the limitation of the
number of expert or other witnesses; and (d)
such other matters as may expedite and aid
in the disposition of the proceeding. No tran-
script of such conference shall be made, but
the judge shall prepare and file for the record
a written summary of the action taken at
the conference, which shall incorporate any
written stipulations or agreements made by
the parties at the conference or as a result of
the conference. If the circumstances are such
that a conference is impracticable, the judge
may request the parties to correspond with
him for the purpose of accomplishing any of
the objects set forth in this section. The
judge shall forward copies of letters and doc-
uments to the parties as the circumstances
require. Correspondence in such negotiations
shall not be a part of the record, but the
judge shall submit a written summary for
the record if any action is taken.

§900.59 Motions and requests.

(a) General. All motions and requests shall
be filed with the hearing clerk, except that
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those made during the course of an oral
hearing may be filed with the judge or may
be stated orally and made a part of the tran-
script.

The judge is authorized to rule upon all
motions and requests filed or made prior to
the transmittal by the hearing clerk to the
Secretary of the record as provided in this
subpart. The Secretary shall rule upon all
motions and requests filed after that time.

(b) Certification of motions. The submission
or certification of any motion, request, ob-
jection, or other question to the Secretary
shall be in the discretion of the judge.

[25 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973]

§900.60 Oral hearings before judge.

(@) Time and place. The judge shall set a
time and place for hearing and shall file with
the hearing clerk a notice stating the time
and place of hearing. If any change in the
time or place of hearing becomes necessary,
it shall be made by the judge, who, in such
event, shall file with the hearing clerk a no-
tice of the change. Such notice shall be
served upon the parties, unless it is made
during the course of an oral hearing and
made a part of the transcript.

(b) Appearances—(1) Representation. In any
proceeding under the act, the parties may
appear in person or by counsel or other rep-
resentative. The Department, if represented
by counsel, shall be represented by an attor-
ney assigned by the General Counsel of the
Department, and such attorney shall present
or supervise the presentation of the position
of the Department.

(2) Debarment of counsel or representative.
Whenever, while a proceeding is pending be-
fore him, the judge finds that a person acting
as counsel or representative for any party to
the proceeding is guilty of unethical or un-
professional conduct, the judge may order
that such person be precluded from further
acting as counsel or representative in such
proceeding. An appeal to the Secretary may
be taken from any such order, but the pro-
ceeding shall not be delayed or suspended
pending disposition of the appeal: Provided,
That the judge may suspend the proceeding
for a reasonable time for the purpose of ena-
bling the client to obtain other counsel or
representative.

In case the judge has issued an order pre-
cluding a person from further acting as coun-
sel or representative in the proceeding, the
judge, within a reasonable time thereafter,
shall submit to the Secretary a report of the
facts and circumstances surrounding the
issuance of the order and shall recommend
what action the Secretary should take re-
specting the appearance of such person as
counsel or representative in other proceed-
ings before the Secretary. Thereafter, the
Secretary may, after notice and an oppor-
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tunity for hearing, issue such order respect-
ing the appearance of such person as counsel
or representative in proceedings before the
Secretary as the Secretary finds to be appro-
priate.

(3) Failure to appear. If the petitioner, after
being duly notified, fails to appear at the
hearing, he shall be deemed to have author-
ized the dismissal of the proceeding, without
further procedure, and with or without prej-
udice as the judge may determine. In the
event that the petitioner appears at the
hearing and no representative of the Depart-
ment appears, the judge shall proceed ex
parte to hear the evidence of the petitioner.
Provided, That failure on the part of such
representative of the Department to appear
at a hearing shall not be deemed to be waiver
of the Department’s right to file suggested
findings of fact, conclusions and order; to be
served with a copy of the judge’s initial deci-
sion and to appeal to the Secretary with re-
spect thereto.

(c) Order of proceeding. Except as may be
determined otherwise by the judge, the peti-
tioner shall proceed first at the hearing.

(d) Evidence—(1) In general. The hearing
shall be publicly conducted, and the testi-
mony given at the hearing shall be reported
verbatim.

The testimony of witnesses at a hearing
shall be upon oath or affirmation and subject
to cross-examination.

Any witness may, in the discretion of the
judge, be examined separately and apart
from all other witnesses except those who
may be parties to the proceeding.

The judge shall exclude, insofar as prac-
ticable, evidence which is immaterial, irrele-
vant, or unduly repetitious, or which is not
of the sort upon which responsible persons
are accustomed to rely.

(2) Objections. If a party objects to the ad-
mission or rejection of any evidence or to
the limitation of the scope of any examina-
tion or cross-examination, or any other rul-
ing of the judge, he shall state briefly the
grounds of such objection, whereupon an
automatic exception will follow which may
be pursued in an appeal pursuant to §900.65
by the party adversely affected by the
judge’s ruling.

(3) Depositions. The deposition of any wit-
ness shall be admitted, in the manner herein-
after provided in and subject to the provi-
sions of §900.61.

(4) Affidavits. Except as is otherwise pro-
vided in this subpart, affidavits may be ad-
mitted only if the evidence is otherwise ad-
missible and the parties agree (which may be
determined by their failure to make timely
objections) that affidavits may be used.

(5) Proof and authentication of official
records or documents. An official record or
document, when admissible for any purpose,
shall be admissible in evidence without the
production of the person who made or pre-
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pared the same. Such record or document
shall, in the discretion of the judge, be evi-
denced by an official publication thereof or
by a copy attested by the person having legal
custody thereof and accompanied by a cer-
tificate that such person has the custody.

(6) Exhibits. All written statements, charts,
tabulations, or similar data offered in evi-
dence at the hearing shall, after identifica-
tion by the proponent and upon a satisfac-
tory showing of the admissibility of the con-
tents thereof, be numbered as exhibits and
received in evidence and made a part of the
record. Except where the judge finds that the
furnishing of copies is impracticable, a copy
of each exhibit, in addition to the original,
shall be filed with the judge for the use of
each other party to the proceeding. The
judge shall advise the parties as to the exact
number of copies which will be required to be
filed and shall make and have noted on the
record the proper distribution of the copies.

If the testimony of a witness refers to a
statute, or to a report, document, or tran-
script, the judge, after inquiry relating to
the identification of such statute, report,
document, or transcript, shall determine
whether the same shall be produced at the
hearing and physically be made a part of the
evidence as an exhibit, or whether it shall be
incorporated into the evidence by reference.
If relevant and material matter offered in
evidence is embraced in a report, document,
or transcript containing immaterial or irrel-
evant matter, such immaterial or irrelevant
matter shall be excluded and shall be seg-
regated insofar as practicable, subject to the
direction of the judge.

(7) Official notice. Official notice will be
taken of such matters as are judicially no-
ticed by the courts of the United States and
of any other matter of technical, scientific,
or commercial fact of established character:
Provided, That the parties shall be given ade-
quate notice, at the hearing or by reference
in the judge’s report or the tentative order
or otherwise, of matters so noticed, and (ex-
cept where official notice is taken, for the
first time in the proceeding, in the final
order) shall be given adequate opportunity to
show that such facts are erroneously no-
ticed.

(8) Offer of proof. Whenever evidence is ex-
cluded from the record, the party offering
such evidence may make an offer of proof,
which shall be included in the transcript.
The offer of proof shall consist of a brief
statement describing the evidence to be of-
fered. If the evidence consists of a brief oral
statement or of an exhibit, it shall be in-
serted into the transcript in toto. In such
event, it shall be considered a part of the
transcript if the Secretary decides that the
judge’s ruling in excluding the evidence was
erroneous. The judge shall not allow the in-
sertion of such evidence in toto if the taking
of such evidence will consume a considerable
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length of time at the hearing. In the latter
event, if on appeal the Secretary decides
that the judge erred in excluding the evi-
dence, and that such error was substantial,
the hearing shall be reopened to permit the
taking of such evidence.

(e) [Reserved]

() Transcript. (1) During the period in
which the proceeding has an active status
the transcript and exhibits shall be kept on
file in the office of the hearing clerk, where
it shall be available for examination during
official hours of business. Thereafter said
transcript and exhibits shall be made avail-
able by the hearing clerk for examination
during official hours of business after prior
request and reasonable notice to the hearing
clerk.

(2) If a personal copy of the transcript is
desired, such copy may be obtained upon
written application filed with the reporter,
and upon payment of fees at the rate (if any)
provided in the contract between the re-
porter and the Secretary.

[25 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973]

§900.61 Depositions.

(a) Procedure in lieu of deposition. Before
any party may have testimony taken by dep-
osition, said party shall, if practicable, sub-
mit to the other party an affidavit which
shall set forth the facts to which the witness
would testify, if the deposition should be
taken. If, after examination of such affida-
vit, the other party agrees, or (within 10 days
after submission of the affidavit) fails to ob-
ject, that the affidavit may be used in lieu of
the deposition, the judge shall admit the af-
fidavit in evidence and shall not order the
deposition to be taken.

(b) Application for taking deposition. Upon
the application of a party to the proceeding,
the judge may, at any time after the filing of
the moving paper, order, under the facsimile
signature of the Secretary, the taking of tes-
timony by deposition. The application shall
be in writing and shall be filed with the hear-
ing clerk and shall set forth: (1) The name
and address of the proposed deponent; (2) the
name and address of the person (referred to
hereinafter in this section as the ‘“‘officer”),
qualified under the rules in this part to take
depositions, before whom the proposed exam-
ination is to be made; (3) the proposed time
and place of the examination, which shall be
at least 15 days after the date of the mailing
of the application; and (4) the reasons why
such deposition should be taken.

(c) Judge’s order for taking deposition. If,
after the examination of the application, the
judge is of the opinion that the deposition
should be taken, he shall order its taking.
The order shall be filed with the hearing
clerk and shall be served upon the parties
and shall state: (1) The time and place of the
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examination (which shall not be less than 10
days after the filing of the order); (2) the
name of the officer before whom the exam-
ination is to be made; (3) the name of the de-
ponent. The officer and the time and place
need not be the same as those suggested in
the application.

(d) Qualifications of officer. The deposition
shall be taken before the judge or before an
officer authorized by the law of the United
States or by the law of the place of the ex-
amination to administer oaths, or before an
officer authorized by the Secretary to ad-
minister oaths.

(e) Procedure on examination. The deponent
shall be examined under oath or affirmation
and shall be subject to cross-examination.
The testimony of the deponent shall be re-
corded by the officer or by some person
under his direction and in his presence. In
lieu of oral examination, parties may trans-
mit written interrogatories to the officer
prior to the examination and the officer
shall propound such interrogatories to the
deponent.

The applicant must arrange for the exam-
ination of the witness either by oral exam-
ination or by written interrogatories. If it is
found by the judge, upon the protest of a
party to the proceeding, that such party has
his residence and his place of business more
than 100 miles from the place of the exam-
ination and that it would constitute an
undue hardship upon such party to be rep-
resented at the examination, the applicant
will be required to conduct the examination
by means of interrogatories. When the exam-
ination is conducted by means of interrog-
atories, copies of the interrogatories shall be
served upon the other parties to the proceed-
ing at least five days prior to the date set for
the examination, and the other parties shall
be afforded an opportunity to file with the
officer cross-interrogatories at any time
prior to the time of the examination.

(f) Certification by officer. The officer shall
certify on the deposition that the deponent
was duly sworn by him and that the deposi-
tion is a true record of the deponent’s testi-
mony. He shall then securely seal the deposi-
tion, together with two copies thereof, in an
envelope and mail the same by registered
mail to the hearing clerk.

(g) Use of depositions. A deposition ordered
and taken in accord with the provisions of
this section may be used in a proceeding
under the act if the judge finds that the evi-
dence is otherwise admissible and (1) that
the witness is dead; or (2) that the witness is
at a distance greater than 100 miles from the
place of hearing, unless it appears that the
absence of the witness was procured by the
party offering the deposition; or (3) that the
witness is unable to attend or testify because
of age, sickness, infirmity or imprisonment;
or (4) that the party offering the deposition
has endeavored to procure the attendance of
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